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ABSTRACT

In this descriptive study, the main objective isiltastrate the difference in formulation betweemabic and
English legal texts. That is because such differetonstitutes one of the problems areas that #&tamsl and indeed

ordinary readers, normally encounter in legal texts

The work falls into two main parts. The first pateals with the macro—structure of such texts towsho
similarities and dissimilarities amongst them. Thrget of the second part is to specify more e&ddahguage matters.
The method adopted is to put an English text asdAiabic translation consecutively, followed by Bnglish back

translation of the Arabic itself to demonstrate diféerences between the Arabic translation andotiginal English text.
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INTRODUCTION

In this descriptive study, the main objective gsiltustrate the difference in formulation betweArabic and
English legal texts. That is because such diffexeconstitutes one of the problems areas that &msl and indeed
ordinary readers, normally encounter in legal texts

The work falls into two main parts. The first pateals with the macro—structure of such texts towsh
similarities and dissimilarities amongst them. Thrget of the second part is to specify more e&ddahguage matters.
The method adopted is to put an English text asdArtabic translation consecutively, followed by Bnglish back

translation of the Arabic itself to demonstrate diféerences between the Arabic translation andotiginal English text.

As in any non-fiction piece of writing, legal texollow a standard skeletal plan. Due to the langmber of texts
that can be referred to as legal, it would be tooasuming and perhaps repetitious to deal withhalir types so as to
investigate their structure. | shall focus on thebtem areas that translators, and indeed all read®y encounter with
legal texts. The features of layout in English légats constitute one of the problem as areaxjsumnded by Crystal and
Davy (1991: 213). The problem lies in the fact tthet reader may not readily understand the signifie of some layout
features. It is perhaps appropriate at this stagexplain exactly what is meant by ‘layout’. As &iped by Farghal and
Shunnaq (1992: 205-206).

“Layout refers to the sketch or plan of the texttysical appearance. This relates to paragraphidgntation,
and graphitic choices, viz., capitalizing, italicig, underlining and bold-typing. On the other hatse features
are sometimes governed by language specific cantstrsuch as the standard of paragraphing andatiapig in
English.”

Whether any document involves a whole statutescae, a court order, an international treaty salas contract,

it always has a preamble to justify it. Such jusdfion is often listed in points form introducedtwwhereas’, ‘further to’,
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16 Fadl Allah Ismail Ali

‘subject to’ or ‘pursuant to’ or similar terms. Setimes these reasons may be in the forms of aflisbn-finite clauses,
starting with ‘noting that...’, ‘acknowledging that..and so forth. Translating, all these points havéd treated as one
whole paragraph connected with the initial nounaghrin the preamble. The meaning becomes compiéternien one

comes to the verb found at the tale-end of thesetgooften preceded by a portmanteau type worth sisc'therefore’,

‘hereby’ and so on. What follows is usually a lidtobligations or things to be done by every ondyrach one of the
parties involved when the document is a contraciroagreement or a court order. The layout of stemal documents
could also take a simpler form, with the nameshef parties stated, together with the details ofptumerty or service

subject of the document, followed by the list ofigdtions and things as stated.
PHYSICAL ORGANIZATION OF ACTS
According to Mario (1966), one can sum up the patorganization of acts as follows:

e The actual configuration of elements, both obligatand optional, may vary and certain types ofusést may

have a specific generic structure.
» Some generalizations across the different typeguaigtlictions can be made.
» There is first pre-material, giving a long titleear and number, short title, preamble and an emgaftrmula.
* The body of the statute follows, divided into numdzksections, subsections and paragraphs.

e Larger units may be used; for example, a definitg@art or division, followed by a substantive pandaa

procedural part.
» Schedules are appended as end material.

Indentation in legal texts it has its own sigrafice .It could easily lead to improper use of hisTis because a
paragraph might accept more than one interpretatidapitalization in European language texts is lartarea,
which could cause problems to the translator spadly; for example ‘according téaw and ‘according to théaw.

The first refers to the nature of law in generdijlerithe second refers to the Law under considarati

Comparison between several written English statotethe one hand and written (Arabic) statuteshenother
hand shows that the description given above by Mapplies across all these statutes. While thistigeais particularly
apparent in the enabling decrees in the case diidstatutes, Maley (1992: 24) states that the raretb and lettered
paragraphs constitute a typical drafting practise & all common law countries. This feature isrenprominent in other
legal documents, namely treaties and the like pith liEnglish and Arabic, although the latter mayehbeen influenced by
translations of the former. Accordingly, a professil translator, exposed to statutes of the Engligh Arabic systems,
should normally have no difficulty in providing aeaningful and well-structured translation in eithdirection.
Undergraduate translation students in Sudaneseensities where given relevant section of variougaletexts for

translation into Arabic, in fact, provided adequasaslations thereof despite their limited knovgeaf legal language.

Results from a similar exercise reported by Fargimal Shunnaq (1992), however, were not as encmgag
In their study, 13 postgraduate translation stuslaha Jordanian university were asked to transldleited Nations legal
text, that seemed committed mistakes have stemmued their failure to understand the significancetloé skeletal

structure of the document translated, despite tine@ access to reference books during the tesghBhand Shunnaq
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A Contrastive Study of Arabic and English Legal Texs Formulation 17

explain, obviously correctly, that layout featuoes be of significance in a text; their employméogs affect the meaning
of the text and, consequently, they are relevarhéoprocess of translating. Therefore, the traoskshould be aware of

the significance of layout features in technicatsgand legal texts in particular.

The UN text of Farghal and Shunnaq’s study cossist fact, of one sentence, 300 words long. Perliafs

appropriate to reproduce here parts of a shoriggassvhich seems to have presented difficultyudestts in their study.
Text 1
"The General Assembly,

Recalling its resolution 35/206N of 16 December A%Bravely concerned about the inhuman oppression of
millions of women and children under apartheid,

Noting the ...,
e Invites all Governments and ...;
* Encourages ... ; ...

In the study, 10 out of the 13 examinees failedappreciate the significance of the layout, anddus®ny
full-stops in their translations, thus interruptithge structural and semantic flow of the text. Thasher than making the
first unnumbered points premises for the resolufiself, some of the examinees transformed them intlependent
statements. In so doing, the intent of the textapsied, because the premises became resolutiothsacaordingly the
resolutions themselves, following the premisesha briginal English text, lacked supporting matertdere, below,
are a samples of examinees’ translation of thé fiast of the document (Translationl) followed byacurate translation
as provided by Farghal and Shunnaq (Back Tranglatio

Translation 1
Jsf 08 & palall § 206/35 45 W )l i ) i delall dpeanl)
e latll (Bl Sl algdaia¥ olad 20ll Lill (e i LS 1980
" il Jaadll aUas cas JakY
Back Translation
The General Assembly refers to its resolution NE2G6N of
December 1980. It also expresses its grave comterat the
inhuman oppression of women and children beneathlagid,]
Translation 2
OSS 16 2 & L3all G206/35 W18 (N el 3 Aalall dpmaadl ()
kel (i) S slgdana¥ o) 3) pal) B Lo ) slass 35,1980 5Y)

.. ,L..S‘)-‘A-"'j duadll dlﬂ@ d&‘y\J Ll

www.iaset.us anti@iaset.us



18 Fadl Allah Ismail Ali

Back Translation
The General Assembly, Recalling its resolution
35/206N dated 16 December 1980, Gravely concerned
about the inhuman oppression of millions of women
and children under apartheid ...]

It appears that examinees, who were the subjdctbi® study, lacked more than mere appreciatiorthef
significance of the layout in this text. The wonghder’ which has been literally translated into licaby what means
‘beneath’ signifies a more acute problem that hasdd with their translating competence in genefidie Arabic
equivalents of ‘under’ do not have the metaphognse conveyed by the English word; hence the meghkesis
‘beneath apartheid’ in the above quotation. It igintained that the layout of English legal textsaisery significant
feature, and in many cases constitutes an esséatiadwork for comprehensibility. Layout featureswever, should not

pose a difficulty of any level that cannot be sdivey properly trained translators.
SENTENCE LENGTH

Another feature of legal English is the extraocadinlength of sentences, be it in statutes or ddgal documents,
including international treaties (and the UN resiolns such as the one quoted in Translation. 2).the past,
English statutes were even more awkward — eacliosestis presented as a continuous and usually wtyated single
sentence, unlike the present statute with the eddbaise of punctuation forms within the one sergerccording to
Renton (1975), retention of the one sentence secimdirectly traceable to institutional methodsnberpretation, since
lawyers believe that it is easier to construe glsirsentence than a series of sentences (elabdrptbthrio 1965: 25).

There is, therefore, less potential for uncertainty

The length of the sentence quoted by Farghal &odi&q in the preceding section is not unusuahigligh legal
documents. Bhatia (1994: 141) gives another examadih is section 14A(1) of the Income Tax Act849 Singapore, is
271 words in length, compared with the average 2bfd-long sentence in written scientific English @alculated by
Barber (1962).

Currently produced English legal texts still senalternate between the long sentence without tpation and
the normally punctuated sentence. This has beemdféo be the case even in powers of attorney. ThserBowever,
an historical background for the non-use of purtcdnamarks in English statutes, a practice that quaiskly followed by
drafters of other legal instruments. Sir MaxwellBatish ex-chief justice of the Straits Settlengrgxplains that bills,

at one stage of their production, were engrosséubwi punctuation on parchment. He stated:

“But as neither the marginal notes nor the punaiuaappeared on the roll, they formed no part @& Hct.
This practice was discontinued in 1849, since whiicte the record of the statute is a copy printedrellum by
the Queen’s printer; and both marginal notes andcfmation now appear on the rolls of Parliament”.
(Maxwell: 1883 51-52).

The above examples should not be treated as esdgteinquick glance at the Acts quoted earlier rksvezany

sections that are between 100 and 200 words loagnvestigate this feature in Arabic statutes, wh#ger conducted a
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study on the Lebanese Act of Civil ProceedingssTiated a more liberal use of full-stops acrostieex and paragraphs.
It also found out that where the lettered or nurablesub-paragraphs in the English texts usually iandommas or
semi-colons, depending on the content and strucfueach sub-paragraph, their Arabic counterpastariably ended with

full stops. Thus, Paragraph 93 of the LebanesaefACivil Proceedings reads as follows in Arabic:
Text 2
Lgiikaia (yana 3 jaliall 5 Gl AL @l ) a5 HSaYL edall 8 CiliuY) daSas Hlas 935"
Al 5 dnall Wil 3 (J5Y1 As i) Sl e 1
"o e Gty A J1saY) A Aualall Galaall g ol 2l 50 e 2
A possible translation of the quoted section is:
Translation 3
“Article 93. The Court of Appeal shall hear appeals
against appealable orders and judgments originating
within its jurisdiction:
» From Courts of First Instance in civil and commalonatters.
» From executive departments and special committeé$¥aards in matters stipulated by the Act.”

Apart from the full-stops at the end of the twamhered clauses, of note is that the prepositiconifrin the
quoted paragraph is made to introduce each numhsaede rather, than to conclude the opening seatethat is to
follow the word ‘jurisdiction’.

The positioning of the first full stop in Text that is in Point 1, creates a flaw in the linguisind legal sense.
This leads to a legal problem, because it would thean that the Court of Appeal should hear apgeais the Courts of
First Instance in civil and commercial matters,yorithe full stop is thus positioned prematurelyd andeed uselessly,
but most probably inadvertently. Some may seelnid &n excuse in thinking that punctuation is ptdpaot as relevant
in Arabic as it is in English.

PUNCTUATION

Punctuation as a Matter of Interpretation

In both English and Arabic legal environments, jbdiciary is considered to be as the highest aittho
Nevertheless, seem to be significant differenaesommon law countries judges resort to linguiatgumentation in what
appears to be an effort to find a seemingly sdienéind neutral justification for difficult decisis (Solan 1993: 11).
Solan explains that in many instances the linguetgumentation either falls hopelessly flat ageéen as window dressing.
Nevertheless, courts and statutes in common lawntodes cannot function effectively without judgespable of
successfully and convincingly interpreting thesdguges. When a judge, for instance, declares tongrabers of a jury that
they are the judges of the facts while he or sliegohe judge of the law, the judge simply mears tfe is in charge of
interpreting the law, directly linguistically anddirectly on precedents. A comma or a full-stop ralporate. As said by
Mario (1996:43)
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“In given judgment, a judge could, of course, dyngeclare the principle of law which is applicalite the
instant case. The principle of law is called theiom decidendi’ or reason for deciding. But comnfew judges
do not discharge their obligations so simply, nolyado they declare the law, they make explicit thasoning
processes which have led them to that decision,ctses they have considered, the analogies theg hav

considered and rejected — in short, their individiugiest examination™

Judges in common law countries, such as Englaaek ko study law statutes carefully, taking intcamt of
whatever flexibility and specificity therein. Coméintal judges, as well as those in Arab countrfeshich laws are based
on continental models, tend to be less flexiblec8ithey, as noted by Fried (1975:223) are likelypo¢ officials and
bureaucrats, their judgments would be restrainedfi@guently rigid in style and format. It sufficesquote the number of
the section under which a particular offence falithout much ado about the analysis of the texthaf law itself.
Friedman’s statement appears to be too harshlggsenst judges outside the common law countrieshiem to do enjoy
certain latitude of freedom in interpreting stasut&he Lebanese Act of Civil Proceedings, for ins& stipulates in
Article 4 that:

“A judge may not refrain from making judgment dre tpretext of the vagueness or lack of provisioMhen a
certain provision is ambiguous a judge shall intetrjit in line with its intended purpose and sulchttharmony

between that provision and the other provisiorsisueed”.

The above and similar provisions, neverthelesktdajive judges in the Arab and similar legal gomments the
same interpreting power afforded to justices in wamn law countries. Accordingly, in the former stioa the question of
full stops instead of semi-colons, for instancepuith not mean a lot. It is not because of the jsdgeacompetence or
failure in any way. Rather, this is because theiitéd role does not allow, or require, them to adxaet comprehensive
analysis as undertaken by their counterparts inctieemon law countries, who can also assume the fléinguists in

interpreting law.
Nature of Punctuation in Arabic

The situation of the linkage system in Arabic cdifi be said to be chaotic, notwithstanding thosgnerous
studies dealing with this topic. Kharma (1985:%tes$ that all classical Arabic writings are devoifdpunctuation,
while Shouby (1951: 292) unjustly states that thhab& are characterized by “general vagueness oftitddue to the fact
that modern literary Arabic is constituted of “di$e, undifferentiated and rigid units and structure
(other cited in Sa‘ddeddin 1987: 143). These remavkre on the assumption that Arabic writing, boldssical and
modern, does not follow a systematic punctuatiostesy. Sa’adeddin, on the other hand, claims thegettare simply
partial truths. He makes the point that Arabicaglmore heavily on a linguistically-overt linkagestem as opposed to
Western notational-codified systems. He furthergssts that criticism by researchers of the Araibkage system settled

into a deprecatory stance towards the Arabic laggw@and culture.

Despite criticisms of Arabic punctuation practared the defense by Sa‘adeddin and others, parttivated by
nationalistic feelings, the fact remains that theywwunctuation is used in Arabic texts is markdwiphazard , to say the
least. It is evident that most writers use systéinag suit their own needs, or those, influencedttisir own training.
This ought to be rectified and made to comply wittes stated in a number of Arabic works now awdadealing with

punctuation, conjunction and various elements afbdae composition and style. Sa‘adeddin is obviowslgrect in stating
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that the Arabic conjunction meaning wayy, (meaning “and”, is often equivalent of the comim&nglish and that it was
an obvious mistake for some Arabic writers to adbyet comma instead. | should add that, based oobaarvation of
Arabic writers in the past, it would be even worge insert "s" after the comma as some translators and
Western - influenced writers nowadays do. In féis practice seems to be a reflection of a higlell®f uncertainty,
as the writer wants to retain the Arabic but at the same time also desires to emulat&tigdish way of writing and thus
uses the comma. Sa‘adeddin’s defense of the Afatkage system, however, is too narrow and caneoextended to
apply to other linkage forms. Besides, it should exonerate one from responsibility of producin¢abhaed, coherent and
cohesive texts that are capable of being intergretea sound systematic basis, especially wheanites to translating
legal texts. It may be that judges in Arab coustide not concern themselves with interpreting &ive fo the extent that
their counterparts do in common law countries. Haavestatutes are not the only legal documentséfiatt the lives of
people these days. In a world of internationalttesa which literally regulate even the air onedihes, there is no excuse
for leaving Arabic, which is a United Nations laage, to lag behind other languages simply becaose scholars
maintain that the current application of the linkagystem is inappropriate. It is regrettable thanein treaties among
Arab countries drafters elected to dispose of puatin. The following, is an excerpt from the Ari@oblidarity Accord-Il,
as cited in Mansour (1965:49)

Ba8latiall il Sl BLaL Baall sda oLl Jb Jaad o1 13) 5 Ladlal gy )5 (e < iy 3aal AEEY) 028 Cadie ]

Ol Sall 3adlaiall Cila Sall (gan) waadi gy )l (e A lialily S5 aayy Lelal elel cpa ) J padall 3380 (as

YL T Uaa) e shal 3 skl s Y

Jal e 55 (e 538 iy sadlaial) Jsal) (e IS 3 e pall 4y ) siasal) gl DU (a5 48EY) 038 e oy 2
Although this accord is relatively recent (195#)ere is no full stop and only one comma, and ia finst
paragraph, which is inserted haphazardly. The dhing applies to three other paragraphs, also tijelansour and one

not reproduced here. In fact, the single commhédsonly punctuation tool in the whole, four-pargdraext.

There is no justification for the almost complefesence of non-lexical linkage tools, even in modérabic
works, in view of the fact that even classical Acatvorks do have punctuation, extremely well thatpplied by the
editors. That is because of meticulousness ofditers. Nahjul Balagha(i.e. Peak of Eloquence) for instance, which & th
collection of sermons, letters and sayings of Infdinis a case in point. The prose is peppered wihorial commas and
full stops, some of which, admittedly, are for drétal purposes. However, in the main, they areethe serve more or

less the same purpose as that in English works.

A large number of modern Arabic works are ofteamiéd because of either the excessive use, or thesal
complete lack, of punctuation. This renders suchbfr texts either too fragmented and abrupt becafissxcessive
punctuation, or disorganized and vague, becauieeakverse. In some instances, it appears thdidveriters utilize the
comma or the full stop, not to convey sense acelyrabut rather to reduce the lengths of sentetwessiit what can be
read ‘in one breathe’. Obviously a more accuratd apstematic application of punctuation rules, pec#ied in

specialized books, should be followed.
OTHER LAYOUT FEATURES

Other layout features that may contribute to tbepgrehension and proper interpretation of statatesd other

legal texts include the typographic styles and donbw available in word processors in both Enghsid Arabic.
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Bold, italic and underling are increasingly becognatcessible to all practicing translators, andsist@ncy in punctuation
should not pose any difficulty. The only point, whineeds to be mentioned here, is the capitalizaticpecific nouns or
acronyms in English text. It's absent creates iabde epigraphy insoluble problem to Arab transkatdn this respect,
one should bear in mind that in English, capitalora of initial letters in words is meant to achéespecificity, a direct

reference to an entity.
MICRO-STRUCTURE

In order to develop a good understanding of allegd, it is important to understand first the adfnsuch a text.
Many legal experts and translators are puzzled thighseemingly complex patterns and structureggulltext, wonder,
whether these could ever be simplified so thatrtperposes could be clear. In fact, the “plain Eigl movement
constitutes one possible response to what appearmany as an unnecessary complication of lawsiins, however,
at making legal formulation intelligible to the momofessional. In explaining the plight of drafteBmlan (1993:12) refers
to Benjamin Cordozo, a justice of the Supreme Colithe United States from 1932 until 1938:

“The overriding theme of Cardozo’s extrajudicialiimgs is the tension between the need for thettalwe both
sufficiently flexible to accommodate new cases lasytarise and sufficiently rigid to maintain itsegictive
power. If the law is not flexible enough, thenstdoomed to irrelevance and to becoming the safragustice.
If the law is too flexible, then it becomes so @it that it fails to define with any reliabilityeepple’s rights and

obligations, even in seemingly simple situationsisTresults in decay of the rule of the law,”

This is a very important notion, especially as &artranslation is concerned. Some translatoreveelthat a
complex structure could be simplified in translatim facilitate understanding of it. The directuésof Solan’s view,
however, is that it should be left only to a présidiudge to determine cases in accordance withtsgas drafted and not
on the basis of someone else’s interpretations.t\ighalt to be a difficult structure of a statieould also be understood

to be a necessary feature of it to give it sufficigexibility as well as sufficient rigidness diet same time.

CONCLUSIONS

In this paper, the writer attempted to show theous features that are common to English and Arsdgjal text
with a view to demonstrating that there are moneilarities than differences between the two typeterts. He pointed
out similarities at both the text — mapping, th&tmacro-structure level, as well as at the purekichl, stylistic and

syntactic level. Examples are provided to supgatdiaim of similarity.

The underlying theme in this paper is precisiord amays of achieving it in legal texts. Nevertheless
it is important to point out that there are newtlg in legal writing, which might be opposed to #inguments advanced in
this paper as being conducive to precision andtgldt should be noted that there are supporterdie maintenance of
the status quo, as many members of the legal miofesnd judiciary that it is only using technitaims, maintaining a

rigid style, and using complex structures thatugéest and their derivatives can be interpreted nmegunliy.
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